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^iSmteti States: Court ot 

i 

FOR THE DISTRICT OF COLUMBIa| 


No. 6903. 

_ 

I 

Chaeles F. Ruth, Appellant, 

V. 

j 

Home Owners^ Loan Corporation, Charles A. Jones, 
and Paul J. Frizzell, Trustees, Appellee^. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


STATEMENT. 

Appellee, Home Owners ’ Loan Corporation, is a cor¬ 
porate instrumentality of the United States, created by 
Act of Congress known as the Home Owners ’ Loan Act 
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of 1933 (48 Stats., 128, 129), and. appellees, Charles A. 
Jones and Paul J. Frizzell are Trustees named in a 
certain deed of trust executed by appellant to secure 
re-payment of a loan made by the corporation. 

Appellee corporation was created by Congress to 
meet a national emergency existing by reason of the 
foreclosure on the home properties of citizens, and so 
serious was this emergency as that the corporation, in 
the short period of less than three years, refinanced 
more than one million separate home properties 
throughout the country, at an expenditure of more 
than three billion dollars. In the District of Columbia 
more than two thousand home properties thus were 
refinanced and saved to their owners at an expendi¬ 
ture of more than twelve million dollars. 

All of the issued and outstanding stock of the corpo¬ 
ration is owned by the Government and the Govern¬ 
ment guarantees the payment of all bonds of the cor¬ 
poration. There is no speculative or common stock 
interest in the corporation held by anyone except the 
United States, and no serious thought of gain or profit 
to the United States was involved in the enterprise. 
The fundamental purpose of the legislation was to 
save homes and preserve home life with as small a loss 
as might be expected in a three billion dollar emer¬ 
gency refinancing programme. 

The refinancing activities of the corporation ceased 
in June, 1936, since which time the corporation has 
been engaged in servicing and liquidating loans made 
and in protecting the security therefor as evidenced by 
notes and mortgages in some jurisdictions and by deeds 
of trust in the District of Columbia and other jurisdic¬ 
tions. All loans were repayable in monthly install¬ 
ments over a period of twelve to fifteen years and in 


3 


I 

many cases the loans made approximated 80% of the 
appraised value of the security properties, the maxi¬ 
mum percentage permitted by the legislation crating 
the corporation. This 80% of appraised valile was 
authorized regardless of the fact that when the! legis¬ 
lation was enacted and during the entire period of lend¬ 
ing practically no responsible financial institution 
would lend even 50% upon real estate security, i 

Under the Act of Congress and the rules and regu¬ 
lations adopted in pursuance thereof, no refinancing 
could be made to any home owner except on strictly 
home property as distinguished from investment prop¬ 
erty. Only one loan could be made to any home owner 
and then only in case he was in what was termed ‘‘dis¬ 
tress,’’ distress meaning that the home property was 
in such a situation as that no other financial institu¬ 
tion could be persuaded by the applicant or hy the cor¬ 
poration to refinance the same and that, unless the 
corporation would refinance, such home owner was in 
imminent danger of losing his home. Thus it came 
about that in practically all loans made it was neces¬ 
sary for the corporation to pay off one or two and 
sometimes three or four existing mortgages, delihquent 
taxes, in some cases for several years, and in some 
cases numerous other liens and judgments, in, order 
that the corporation, after such refinancing, would ob¬ 
tain a first lien as security for its exceedingly high per¬ 
centage loan. I 

THE FACTS. 

» 

The amended bill “to extend payments and for in¬ 
junction” avers that on November 3, 1933 appellant 
obtained a loan from appellee corporation in the 
amount of $8,492.88, to secure the re-payment of which 
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loan appellant delivered a note and executed a deed of 
trust to Charles A. Jones and Paul J. ^^zzell, Trustees. 
This deed of trust, exhibit A to the amended bill, obli¬ 
gated appellant to repay said loan of $8,492.88, with 
interest at the rate of 5% per annum, in monthly in¬ 
stallments of $67.15. Appellant also agreed to keep 
the property in repair, to carry suitable insurance and 
to pay taxes. The note and deed of trust further pro¬ 
vided that from its date until June, 1936, appellant 
had an option of paying to the corporation the sum of 
only $35.SS per month but that in the event he exer¬ 
cised such option he would then pay to the Corporation, 
beginning with June, 1936, a monthly payment of 
$78.55. 

The amended bill then avers that the appraisal upon 
which the loan was made amounted to $13,400.00, 80% 
of which was $10,720.00, and that, under the legislation 
creating the corporation, appellant mandatorily was 
entitled, regardless of his agreement in the note and 
deed of trust to make monthly payments, to make no 
payments whatsoever, and to permit his account with 
the corporation to be delinquent until the total amount 
due from him to the corporation equalled $10,720.00 or 
80% of the averred appraisal of $13,400.00. 

The amended bill further avers that any foreclosure 
sale of the property should have been advertised for at 
least 28 days, whereas the advertisement of sale set 
out in the amended bill shows that the first insertion 
of the notice and advertisement of sale was on August 
19, 1936 and that the sale was held on September 1, 
1936, thirteen days later, but that said notice and ad¬ 
vertisement of sale was inserted in the Washington 
Post on at least nine separate days between August 19, 
1936 and September 1, 1936. 





The amended bill further avers that appellee Jones, 
one of the trustees, is general manager of appellee 
corporation and that appellee Frizzell, the other trus¬ 
tee, is assistant general manager of the corporation, 
and that as such were ineligible and disqualified to act 
as trustees, as they were not disinterested parties. 

The amended bill further avers that on September 1, 
1936, the sale was conducted by appellee Jones, one 
of the trustees named in the deed of trust, i and that 
appellee trustee Frizzell was not present. | 

The amended bill prayed that the corporation be 
compelled to extend time for all payments i until the 
total indebtedness reached 80% of the averred ap¬ 
praised value, that the appellee trustees bei declared 
disqualified and ineligible as trustees and that all of 
the appellees be enjoined and restrained from selling 
the property or from making any deeds or contracts of 
conveyance or from in any manner interfering with 
the quiet, peaceful possession and enjoyment of said 
premises by appellant, and that both the advertise¬ 
ment and sale thereunder be declared invalid and void. 

No injunction was granted, but appellant |has been 
permitted by appellee corporation to remajn in the 
property. I 

Appellees filed a motion to dismiss the amended bill, 
asserting that the amended bill did not set fbrth facts 
constituting a cause of action either in law or in equity; 
that the deed of trust attached to the amended bill 
constitued the entire contract between appellant and 
appellees and that under the terms of the! deed of 
trust, Jones and Frizzell, trustees, were authorized and 
empowered, upon any default, to sell the security for 
the loan at public auction, ‘‘at such time and place, 
upon such terms and conditions, and after such pre- 
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vious public notice, as said trustees should deem best 
for the interests of all parties concerned’’; that sales 
of real estate in the District of Columbia were gov¬ 
erned by the laws and decisions applicable to the Dis¬ 
trict of Columbia, which laws and decisions strictly 
had been adhered to in all of the dealings between ap¬ 
pellant and appellees; that the appellees, and each of 
them, at all times dealt lawfully, fairly and honestly 
with appellant and extended to appellant every for¬ 
bearance, consideration and leniency that either the 
law or the circumstances of the case permitted and that 
none of the appellees at any time violated any of the 
provisions or restrictions of the legislation of Congress 
creating appellee corporation, but that said appellees, 
and each of them, at all times, strictly adhered to and 
abided by the authority and limitations contained in 
said legislation. 

Upon argument the motion to dismiss the amended 
bill was sustained and appellant noted this appeal. 

ARGUMENT. 

I 

The Principal Question Raised by the Amended Bill 

Is Now a Moot Question. 

An examination of amended bill will show that it is 
entitled “Amended bill to extend 'payments of loan and 
for injunction”, and originally this was the outstand¬ 
ing issue between the parties and the question pri¬ 
marily argued in the court below. 

The basis of such a contention by appellant was that 
under the legislation creating appellee corporation he 
was not required to perform his contract obligation to 
make monthly payments upon his loan until his default 


7 


] 

i 


and delinquency reached an amount equal to 80% of 
an appraisal of $13,400.00, viz., the sum of $i0,720.00. 

A reasonable and fair inference to be drawn from 
the averments of the amended bill is that appellant 

I 

never at any time from the day the loan was made on 
November 3, 1933 to the present paid even one dollar 
of principal, interest, taxes or insurance and in this 
situation the question raised by paragraphs 2, 3, 4 and 
5 of the amended bill and by assignments of error num¬ 
bered 6 and 7 becomes moot. The original Joan was 
$8,492.88. Monthly payments of $67.15 from Novem¬ 
ber 3, 1933 to May 1, 1937, 41 months, total $2,753.15, 
which, added to the amount of the original loan, makes 
a total of $11,246.03, and, in addition, appellee corpo¬ 
ration has paid taxes on the property in the amount of 
$740.91, making a grand total of $11,986,941 without 
considering items of insurance. Assuming: that ap¬ 
pellant had exercised the option to make monthly pay¬ 
ments of only $35.38 until June, 1936, and thereafter 
monthly payments of $78.55, as provided fbr in his 
note and deed of trust, the total indebtedness would 
amount to $11,012.84, not taking into consideration 
items of insurance. It is apparent that either amount 
is in excess of 80% of the averred appraised value of 
$13,400.00, even after considering a portion of such 
overdue payments as repayments of principal. 

Whether or not the question presented be nioot, it is 
without merit. The Act creating appellee corporation 
provided that,— 

i 

I 

‘‘The Corporation may at any time grant an ex¬ 
tension of time to any home owner for: the pay¬ 
ment of any installment of principal or interest 
owed by him to the Corporation if, in \tJie judg¬ 
ment of the Corporation, the circumstances of the 
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home owner and the condition of the security jus¬ 
tify such extension.” (Italics ours.) 

That such a provision is (a) purely discretionary, and 
(b) has no application to a blanket extension of time 
of payments until the delinquency reached 80% of the 
original appraisal, would seem to require no argument. 

n 

He Who Seeks Equity Must Do Equity. 

The amended bill shows that appellant, from the day 
he secured the loan from appellee corporation on No¬ 
vember 3,1933 to the day of filing his amended bill on 
September 18, 1936, had not repaid or offered to repay 
even one dollar of principal or interest and had not 
paid any taxes or insurance upon the security prop¬ 
erty and did not intend to make any such payments. 
Inasmuch as the note totally was in default for almost 
three years the party secured requested the trustees 
to sell the security, the trustees did sell the security 
and appellant now asks that the sale be set aside with¬ 
out any proffer of any kind or character of even one 
dollar toward the liquidation or reduction of the in¬ 
debtedness in default. 

‘‘He w’ho seeks equity must do equity” is a principle 
of equitable jurisdiction almost as old as equity tri¬ 
bunals. It is one of the cardinal rules of equity and 
courts of equity, without exception, refuse to recog¬ 
nize alleged equitable rights unless such rights are 
based upon conscience and good faith. This rule of 
equity is so greatly respected and enforced that even 
a fraudulent contract of sale will not be rescinded un¬ 
less, as a condition precedent, the purohaoc r offers to 
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repay the purchase price. In the instant case there is 
no suggestion of fraud or misrepresentation in! any of 
the dealings between appellant and appellees. ; 

Courts of Equity restrain or set aside sales only in 
cases where a complaining party tenders performance 
of his contractual obligation and the fact that the com¬ 
plaining party has suffered hardships or misfortunes 
does not alter the situation. As was pointedly stated 
by this Court in Anderson v. White, 2 Appeals D. C. 
408, at page 416,— | 

i 

^‘Courts of Equity are charged with no power of 
relief against the hardships and misfortune^ which 
sometimes attend upon the prompt and rigid en¬ 
forcement of debts and obligations which have 
matured in accordance with contracts whosb valid¬ 
ity is conceded.’’ i 

In the instant case obviously no prompt or rigid en¬ 
forcement of the debt was attempted, since the secured 
party permitted the obligation to remain in total de¬ 
fault for almost three years before requesting the 
trustees to perform the duty imposed upon them by 
the deed of trust. I 

In Huyit V. W'hite, 19 Appeals D. C. 116, this Court, 

in ordering a sale set aside, stated, page 128,— j 

! 

-j. gjiould be done conditionally,!that is 
to say, on condition that Mrs. Hunt pay into the 
registry of the court as a deposit, the sum of 
$3,000 within fifteen days from the date' of the 
mandate of this court to the court below, to be 
applied to the payment of overdue taxes! on the 
mortgaged or trust property, and to the extin¬ 
guishment of accrued interest on the mortgage 
debt, and to reimburse the plaintiffs in the decree 
for any.jjioney that they may have been required 
to pay fqr insurance on the property, and ihe bal- 




10 


ance of said $3,000 to be applied as a credit upon 
the principal of the mortgage debt. And on the 
further condition that she shall pay the interest 
on the money paid by the purchaser, Mrs. Heint- 
zelman, to the trustees, and all costs and expenses 
to which she has been subjected by reason of be¬ 
coming such purchaser, to be taxed according to 
law. This is required, as Mrs. Hunt has had the 
occupancy of the property now for a year since 
the sale, and if these conditions are complied with, 
within the time prescribed, the trustees acting un¬ 
der said decree, shall be at liberty to proceed to 
resell the said mortgaged or trust property in the 
manner as directed by said decree, * * * . ’ ’ 

The Court continued: 

^^But if these conditions are not complied with, 
within the time prescribed, then the said order of 
final ratification of the sale shall be reinstated by 
the court below, and the same shall stand as if 
never appealed from and the costs of the present 
appeal shall be paid by the appellant.’’ 

In the case of Annapolis Company v. Wardman, et 

al., 59 Appeals D. C. 321, this Court stated, at page 
322,— 

^^But a further and more important objection is 
found in the lack of equity contained in this bill. 
Plaintiff company, having interposed no objection 
to the sale, is now in a position analogous to that 
of a mortgagor seeking redemption of the prem¬ 
ises after sale under a mortgage. It is an ele¬ 
mentary principle of equity that before a mort¬ 
gagor, under those circumstances, is entitled to 
redeem, he must tender payment of the obligation 
in full, which it was sought to discharge by the 
foreclosure of the mortgage. Until this is done 
the party seeking redemption has no standing in 
equity, (It:alics ours.) ‘He who seeks equity must 
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do equity.’ The usual illustration of this maxim 
is the case of a borrower of money on usurious 
interest, who comes into a court of equity to ask 
for relief by having the transaction set aside. 
Equity will not afford him redress except upon 
the terms of his returning the amount | actually 
borrowed, with lawful interest, because it is as 
equitable that the person who has loaned the 
money should have the amount with lawful in¬ 
terest returned to him, as that the borrower should 
be relieved from his unjust obligation tlo pay a 
usurious rate. So also a mortgagor who files a ^ 
bill to redeem, must offer to do equity by paying 
the mortgagee his debt, interest and costsi ’ ’ ’ 

j 

It, therefore, is obvious that, not having! alleged 
fraud or misrepresentation or even any ; sugges¬ 
tion of unfairness, except by way of unwarranted con¬ 
clusions, in the sale of the security property, in which 
appellee corporation had practically a 90%! interest 
as against appellant’s 10% interest, appellant has no 
equitable standing in this Court, especially when he 
had defaulted for almost three years in his contractual 
obligations aiid without tender, even in his bilf of com¬ 
plaint, of his contractual obligation to the extent of 
the repayment of one dollar on the loan made to him 
in good faith by the corporation to save his hbme from 
foreclosure, as a result of which loan he was permitted 
to use and enjoy the premises for practically three 
years before the foreclosure sale, and which he still 
occupies. I 


i 


i 
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The Trustees Were Qualified, Fair and Impartial. 

(a) Appellant's Rights Were Fully Protected. 

Appellant asserts that Jones and Frizzell, trustees 
under the deed of trust, were general manager and 
assistant general manager, respectively, of appellee 
corporation and contends that, as such, they were in¬ 
terested parties, ineligible and disqualified to act as 
trustees. 

The court will take judicial notice of the fact that 
appellee corporation was created by Congress in June, 
1933, in an emergency with reference to home owner¬ 
ship far more serious than ever before had existed in 
the history of the country and an emergency which 
struck at the foundation of home life in America, 
threatening its complete destruction. Throughout the 
country thousands upon thousands of mortgages on 
home property were being foreclosed, the life savings 
of citizens invested in such homes wiped out and fam¬ 
ilies forced into the streets. 

There was no commercialism or hope of gain or 
profit of any character involved in the enactment of 
the legislation. This well is illustrated by the fact that 
in less than three years more than one million indi¬ 
vidual home properties were refinanced by appellee 
corporation and saved from foreclosure, which, under 
the law and regulations, could not be refinanced unless 
the home owner would lose his home if appellee cor¬ 
poration did not refinance it. These more than one 
million separate loans, involving an outlay of more 
than three billion dollars, were speedily made and 
every reasonable doubt resolved in favor of the home 
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owner. No loan could he made hy appellee corpora¬ 
tion if any other financial institution would make it. 
A great majority of the loans approached lihe maxi¬ 
mum allowed by law of 80% of appraised value, since 
most of the applicant home owners so long had been 
in default in payments, taxes, judgments and other 
liens. All of the loans thus made were for either 
twelve or fifteen years, repayable in small' monthly 
payments, with interest at only 5%, at a timb when a 
50% real estate loan, even if it could be obtained, would 
command a much higher rate of interest and much 
more burdensome terms for the home owner. It is 

I 

obvious that no profit reasonably could be expected 
from such a venture. i 

The legislation was enacted for the purpose of sav¬ 
ing homes to the home owners,—^not for thel purpose 
of taking such homes away from the home owfier. 

The case before the court furnishes a striking exam¬ 
ple of the effort of the corporation to carry out the 
real purpose of the legislation in saving to tlfis appel¬ 
lant his home property: Under the law and regula¬ 
tions, appellant, in his application, affirmed th^t he was 
in immediate danger of losing his home bbcause of 
serious default in then existing obligations against the 
home and that he could not secure a refinanbing. In¬ 
vestigation by the corporation demonstrated the truth 
of his statement; and on November 3, 1933 all of these 
existing obligations vrere released by bonds a'nd funds 
supplied by appellee corporation and appellant was 
given a fresh start on a home property worth between 
$10,000.00 and $15,000.00. His sole obligation to the 
corporation, in return for saving his home, was that 
he should pay to the corporation the small sum of 
$35.38 a month for the next forty-one monthsi A rea- 


I 
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sonable rental for such property would have been 
$150.00 per month. In other words, if he paid the 
small sum of $35.38 per month, he would be permitted 
to use and enjoy his home for two and a half years 
during which time probably he could have worked him¬ 
self out; and, if not, he then could use and enjoy such 
valuable home property for a period of twelve more 
years upon the payment to appellee corporation of 
only $78.55 per month. 

But, after appellant accepted the benefits of the legis¬ 
lation, he refused to pay anything whatsoever on his 
contract obligation, and the amended bill on its face 
shows that up to the date it was filed, September 18, 
1936, appellant had not repaid even one dollar of the 
loan made to him on November 3,1933. 

With the borrower’s account thus totally in default 
for almost three years, the corporation requested the 
trustees to foreclose. If ever a holder of a note was 
justified in requesting trustees to foreclose upon se¬ 
curity because of the utter disregard of contractual 
obligations, it was in this case. 

As will later appear, the trustees, as general man¬ 
ager and deputy general manager of the national or¬ 
ganization, had nothing whatsoever to do with the de¬ 
cision to foreclose and had no knowledge of the status 
of the loan until they were requested as trustees to 
foreclose upon the security. 

The trustees advertised the foreclosure sale in the 
Washington Post, a newspaper of daily general cir¬ 
culation in Washington, for a period of thirteen days 
and inserted the notice and advertisement of sale in 
said paper on at least nine separate occasions between 
August 19,1936 and September 1,1936, the day of sale. 




On September 1,1936 the sale was conducted by’ Jones, 
one of the trustees, through Thomas J. Oweh & Son, 
well-known and recognized real estate auctioneers in 
the city of Washington. The proceedings; started 
promptly on the day and hour advertised but there 
were no bidders for the property and it became neces¬ 
sary for the attorney and agent of appellee corpora¬ 
tion to bid in the property for the protection of the 
corporation. The bid price was $7,500.00 and the prop¬ 
erty was knocked down to the attorney of appellee cor¬ 
poration at a price of $7,500.00. I 

Appellant complains that there were no bidders at 
the sale. The reason for the absence of biddep is ob¬ 
vious; anyone who cared to investigate would have 
discovered that the total indebtedness due the corpo¬ 
ration amounted to practically the full valu6 of the 
security at the time of the sale; and, furthermore, 
knew or could have ascertained that the poliqy of the 
corporation was to bid an amount equal to the total 
indebtedness due wherever necessary. 

One of the provisions of the deed of trust executed 
by appellant was that after the sale the trustees were 
prohibited from giving a purchaser a deed for sixty 
days, within which time appellant had the right to come 
in and redeem the property. This provision in the 
deed of trust was voluntarily inserted by appellee cor¬ 
poration in a further effort to assist home owners to 
save their homes, even after a foreclosure ^ale, and 
even after they had been in total default fbr three 
vears, as in the case at bar. It is believed that this 
provision of the deed of trust is something n^w to the 
District of Columbia and that no other financial insti¬ 
tution in this jurisdiction grants any such privilege to 
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its mortgagors. But appellant did not avail himself of 
this right and, insofar as the record shows, made no 
effort whatsoever to help himself, undoubtedly relying 
upon what is believed to be the mere shadow of a tech¬ 
nical thought that he was entitled to remain utterly in 
default until his total indebtedness reached 80% of an 
alleged appraisal made more than three years before. 

Appellant does not assert that in his dealings with 
appellee corporation or in the sale of the secured prop¬ 
erty anything was done contrary to the usual and 
ordinaiy method obtaining in this jurisdiction for more 
than fifty years. {Smith v. Black, 115 TJ. S. 308, 29 
L. E. 398.) Itegardless, however, appellant contends 
that the sale should have been conducted in a different 
manner. 

In Smith v. Black, supra, and in Anderson v. Wh/ite, 
2 Appeals D. C. 408, 416, this court discussed at great 
length deeds of trust and the duties and powers of 
courts of equity concerning the same. In the latter 
case it' appeared that the sale worked considerable 
hardship and misfortune and that the power of sale 
was availed of almost immediately upon default in a 
time of unexpected depression. In the present case the 
total default existed for almost three years and there 
was no speedy sale. The language of the court in the 
case of Anderson v. White is enlightening: 

‘‘Courts of equity are charged with no power 
of relief against the hardships and misfortunes 
which sometimes attend upon the prompt and rigid 
enforcement of debts and obligations which have 
matured in accordance with contracts whose va¬ 
lidity is conceded. Deeds of trust to secure debts, 
with powers of sale upon short notice, which have 
been deliberately and fairly made, may, by being 
pushed to speedy sale, immediately upon default. 




in times of unexpected depression, or even in or¬ 
dinary times, cause property to sell for less than 
could reasonably have been expected at their dates, 
and be otherwise attended with results disastrous 
to the plans and hopes of their makers. Notwith¬ 
standing, they have grown into almost universal 
use under the permission and encouragement of 
the law, as a ready means of effecting lohns; and 
while in some jurisdictions they have been limited 
in their scope and operation, they have tarely, if 
ever, been abolished because doubtless, their gen¬ 
eral conveniences and advantages have been con¬ 
sidered as more than balancing the exceptional 
hardships which may result from their swift and 
sometimes merciless enforcement against an un¬ 
fortunate debtor; these hardships being no greater, 
however, than those which have often attended a 
rigid or heartless enforcement of liens and debts 
by the ordinary legal process. As long |as these 
contracts are entered into by permission of law, 
they must be respected and not interfered with, 
unless upon some w<ell recognized priiiciple of 
equity applicable alike to all contracts of the same 
general nature. ” 

• • • • • •:*« 

“But they will be required to allege and prove 
substantial violations of the trust or other plain 
misconduct of the trustees. Where there has been 
misconduct on the part of the trustees affecting 
the fairness of the sale, or where they have vio¬ 
lated the terms of the trust in any material partic¬ 
ular, or where the sale has been upon such inade¬ 
quate consideration as to shock the conscience and 
of itself suggest fraud or misconduct, equity will 
interpose and set aside the sale upon the: applica¬ 
tion of the mortgagor and sometimes of the mort¬ 
gagee.’’ 

j 

In the case at bar there is, of course, no evidence be¬ 
fore the Court, but the striking thing is that! there is 
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not even an averment in the amended bill which, if 
proved, would meet any of the conditions set out in 
the last quoted language of this Court in Anderson v. 
White, supra, or the following language from Spruill 
V. Ballard, 61 Appeals D. C. 112: 

‘‘The practice of securing money by deed of 
trust in real estate is the nearly universal method 
in eifect in the District of Columbia. The ease 
and facility of foreclosure under it commends 
it over the more cumbersome form of mortgage 
which must be foreclosed in court, but this very 
fact imposes upon courts the duty of scrutinizing 
all sales had under it which are questioned, and of 
setting those sales aside in which fro/ud or over¬ 
reaching has been practiced by the trustee/^ (Ital- 
ours) 

At the time the deed of trust was executed appellant 
well knew that Jones and Frizzell were connected with 
appellee corporation and raised no objection of any 
kind to appellees acting as trustees under the deed of 
trust. 

In Sansbury v. White, 60 Appeals D. C., 389, this 
court, referring to trustees, stated, at page 390: 

“They were well known to the appellee and the 
record leaves no room for doubt that their selec¬ 
tion was agreeable to him.’’ 

(b) As General Manager and Deputy General 
' Manager, Trustees Jones <& Frizzell Were 
Without Authority to Order a Foreclosure or 
to Bid at Such a Sale. They acted Solely as 
Impartial Trustees. 

/ The amended bill does not aver a state of facts justi¬ 
fying such conclusions but, nevertheless, appellant con¬ 
cludes that appellee-trustee Jones, as general manager. 
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•ordered the foreclosure sale, that appellee Jones, as 
trustee conducted the foreclosure sale and that ap¬ 
pellee-trustee Jones, as general manager, cohtroUed 
the bidding at the foreclosure sale. In other words, 
appellant seeks to bring the case within the decisions 
of the Supreme Court of the United States and 'of this 
Court holding that a creditor cannot be a trustee and 
bid in security property at his own sale, with which 
decisions counsel for appellees finds no fault, i 
But such is not the case at bar and we shall efideavor 
to show that the general manager and deputy general 
manager of appellee corporation had no authority 
whatsoever to order a foreclosure sale, that they had 
no authority whatsoever to bid^ntrol the bidding at 
such a sale and that they acted solely as inipartial 
trustees in the performance of their duty to appellant 
and to appellee corporation as such trustees. 

Under what is known as the ‘ ^ Federal Register Act, ’ ’ 
approved July 26, 1935, provision was made for the 

I 

custody of Federal proclamations, orders, regulations, 
notices and other documents and for the publication 
thereof in what was established as the “Federal Regis¬ 
ter.I . 

The Federal Register Act required every Federal 
agency designated by the administrative committee of 
the Federal Register and under regulations adopted by 
such committee and approved by the President^ to file, 
among other things, all ‘ ‘ such documents or classes of 
documents as the President shall determine from time 
to time to have general applicability and legal: effect” 
and also provided that such documents should be pub¬ 
lished in the Federal Register. 

Under regulations prescribed by the administrative 
committee of the Federal Register and approved by the 

I 

I 

I 

i 

i 


I 


I 

I 
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President, dated March 11, 1936, (Government Print¬ 
ing Office Publication No. FR 2), and on pages 23 and 
24 thereof, the Federal Home Loan Bank Board and 
agencies under its supervision were required to file 
with the Federal Register all ‘‘rules, regulations, 
orders and notices isued in pursuance to the authority 
contained in” the Home Owners’ Loan Act of 1933, 
supra, as amended by section 1 of the Act of April 27, 
1934 (48 Stats. 64), and as further amended. 

Said Federal Register Act also provided that,— 

“The contents of the Federal Register shall be 
judicially noticed and, without prejudice to any 
other mode of citation, may be cited by volume 
and page number.” 

Since the discontinuance of the lending activities of 
the corporation in June, 1936, and for the purpose of 
servicing and liquidating the more than one million 
home loans made by it, the United States has been 
divided into eleven regions or districts. The rules and 
regulations establishing said eleven regions and the 
regulations outlining the procedure for servicing and 
liquidating the loans made in each particular region 
were duly filed with the Federal Register, as provided 
by the Federal Register Act, and in part were duly pub¬ 
lished in the Federal Register, Volume 2, number 42 
beginning at page 568. Under these rules and regula¬ 
tions the District of Columbia is included in what is 
known as the Baltimore region, which region also in¬ 
cludes the States of Pennsylvania, Maryland, Virginia 
and Delaware, and under the procedure adopted for the 
servicing and liquidating of the two thousand loans 
made in the District of Columbia all matters pertaining 
to such service and liquidation, including foreclosures, 
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are controlled by the Baltimore regional office and only 
in a general way applicable to the entire country and to 
more than one million loans are regulated or I super¬ 
vised by the National Office of appellee corporation lo¬ 
cated in the city of Washington. 

Relevant portions of the Manual of rules and regu¬ 
lations of appellee corporation made in pursuance of 
the authority of the Act of Congress creating t^le Cor¬ 
poration, and, as such, having the force of law to be 
judicially noticed, clearly show that the general man¬ 
ager and deputy general manager of appellee corpo¬ 
ration were wholly without authority to order fore¬ 
closure or otherwise to take any specific steps toward 
the liquidation of any of the more than one million 
loans. 

Each of eleven regional offices are managed directly 
by a regional manager and upon this regional manager 
rests the direct responsibility of servicing and liquidat¬ 
ing all loans within his jurisdiction. Section 605 (a) 
of Chapter VI of the Manual of rules and regulations 
provides,— I 

I 

‘‘After all efforts to collect the debt owing to the 
corporation have been made, as is provided by 
the rules and regulations, and all efforts to assist 
the borrower have been exhausted and it becomes 
necessary to protect the taxpayer, foreclosure 
shall be ordered. ’ ’ 

I 

Article 605-1, Chapter VI provides,— i 

i 

“Authority to order the foreclosure of any| lien of 
the corporation or the taking of a deed ini lieu of 
foreclosure, is vested in the regional manager and 
upon his direction the regional counsel shall ini¬ 
tiate appropriate steps toward that end.” i 


I 

I 
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Article 605-3, Chapter VI provides,— 

“Prior to each sale the regional manager shall ad¬ 
vise regional counsel of the maximum to he hid 
on behalf of the corporation at such sale, which 
maximum shall not be in excess of the aggregate 
indebtedness due the corporation, nor less than the 
amount of any appraisal made as provided in 
article 605-4.” 

Other provisions of the Manual outline a weU-con- 
sidered procedure for liquidation in case of default. 
This procedure involves a recommendation by district 
officers throughout the United States to the state of¬ 
ficers. The state officers then fully investigate and 
forward a summary of the case and recommendation to 
the regional office. In each regional office there is 
established what is known as an analysis and review 
section and if in the opinion of this analysis and re¬ 
view section liquidation of the debt is proper, this sec¬ 
tion is under the duty of notifying the home owner and 
all other parties primarily or otherwise interested and 
of affording such parties an opportunity to place the 
account in good standing; and in the meantime enforce¬ 
ment of the legal rights of the corporation is held in 
abeyance. 

Article 203-21 of the Manual provides that,— 

“If it appears to the regional manager, after con¬ 
sideration of the recommendation of the analysis 
and review section and the evidence in the case, 
that foreclosure * * * is necessary, he is then 
authorized to instruct regional counsel to proceed 
with such action provided such action can be legally 
maintained.” 

After a case is referred to the regional counsel for 
foreclosure the regional counsel forwards an authoriz- 




ation to. foreclose to what is known as state connseL 
It then becomes the duty of state connsel, either per¬ 
sonally or through district counsel in the larger juris¬ 
dictions, to enforce the power of sale where creeds of 
trust are used or to institute foreclosure proceedings 
in jurisdictions having a mortgage form of security. 

Concisely, these rules and regulations insofa|r as the 
District of Columbia is concerned operate as follows: 
the loan servicing division of the District of Columbia 
Agency informs the manager of that agency that an 
account is in serious default and that repeated, efforts 
and thorough investigation reveal a more or less hope¬ 
less situation either through wilful neglect or inability 
to pay. The manager of the agency considers ^ of the 
evidence in the case and then makes a recommendation 
to the loan servicing division of the regional, office in 

^ I ^ 

Baltimore. The loan servicing division of the regional 
office in Baltimore again considers all of the evidence 
and makes its report to the analysis and review section 
of the regional office. The analysis and review section 
of the regional office then contacts the borrower and all 
other interested parties in a further endeavor to assist 
the home owner in saving his home and only in the most 
hopeless cases does the analysis and review section re¬ 
commend to the regional manager that foreclosure pro¬ 
ceedings be instituted. The regional manager again 
reviews aU the evidence in the case and if he determines 

i 

that foreclosure proceedings should be instituted, he 
forwards the case to the regional counsel with instruc¬ 
tions to take such steps as will protect the interests of 
the corporation. The regional counsel then forwards 
the case to the counsel for the District of Columbia and 
counsel for the District of Columbia then prepares a 
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notice and advertisement of sale and requests trustees 
Jones and Frizzell to foreclose on the property. 

It is at this point that appellees Jones and Frizzell, 
either as trustees, general manager, deputy general 
manager or in any other capacity, first are informed 
that a particular account is in default and, indeed, in 
most cases that any particular loan ever was made or 
that such an account exists. 

On the day of sale counsel for the District of Colum¬ 
bia is present and makes such bids as are necessary to 
protect the interests of the corpomtion. As shown by 
the Manual his instructions are recived from Baltimore 
and not from Washington. 

It is obvious that under this procedure when the 
trustees are called upon to perform their duties under 
the trust there is and can be no possible interest ex¬ 
cept the performance of their duties under the trust in 
an absolute fair and impartial manner; and when the 
purpose of the legislation to save, not to destroy, homes 
is considered and the entire set-up of the corporation 
is kept in mind, it more likely results that if any im¬ 
partiality is shown by the trustees it will be in favor 
of the borrower and against the corporation rather 
than the other way around. 

Appellees Jones and Frizzell are general manager 
and deputy general manager of appellee corporation, 
the two highest official positions in the managerial di¬ 
vision of appellee corporation under the Board of 
Directors. As such these appellees have general super¬ 
vision as to policy respecting the servicing and liquida¬ 
tion of more than one million separate loans. They 
have much to do with the adoption of suitable rules and 
regulations for the general government of the vast 
number of offices of the corporation throughout the 
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country and in the territories. A mere statement of 
the facts demonstrates the utter improbability 'of these 
two officials having personal knowledge of the i individ¬ 
ual accounts of more than one million loans or of the 
ordering of foreclosure and liquidation. We believe 
that we have shown that as trustees in the deeds of 
trust for the District of Columbia these appeBees are 
without knowledge of any particular situation until ap¬ 
pellee corporation, through its well-defined business 
channels, requests these appellee trustees to foreclose 
upon a particular loan. i 

Appellees Jones and Frizzell, at the time they be¬ 
came trustees under the two thousand deeds of trust 
executed in the District of Columbia, were not! general 
'manager and deputy general manager of the national 
organization. At that time they were manager and 
assistant manager, respectively, of the District of 
Columbia Agency of appellee corporation, one of the 
smallest agencies of the United States; but so iwell did 
appellees Jones and Frizzell understand the purpose 
and intent of this emergency legislation to sav^e homes 
for home owners rather than to deprive them'of their 

i 

homes and so thoroughly were they qualified by Business 
and personal ability and integrity to assist ifi carry¬ 
ing out the real intent of Congress to save home prop- 
erties as that within a very short space of time they 
advanced from the positions of manager and Assistant 
manager of one of the smallest agencies of appellee 
corporation to the positions of general manager and 
deputy general manager of the national office| and, as 
such, have general supervision of more than one mil¬ 
lion loans. I 

Upon the face of things it would seem to be an un¬ 
warranted conclusion to say that trustees, more or less 


i 
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public trustees, occupying such positions, could, under 
any circumstances, be prejudiced, biased, unfair, in¬ 
eligible or disqualified to act as trustees in further¬ 
ance of emergency legislation having for its purpose 
the saving of homes for home owners. 

The law will presume that such trustees will exercise 
their duties as trustees in a lawful, fair and impartial 
manner. As hereinbefore stated there is no allegation 
of any fraud and not even an averment of any fact 
which would in any manner show partiality. Appellant 
merely concludes that he has been treated unfairly, but 
the averments of amended bill, taken as a whole, show 
quite the reverse; and it is obvious that nothing was 
done or could have been done further to protect ap¬ 
pellant’s right. 

It would seem to need no argument to demonstrate 
that public officials big enough, intelligent enough, 
honest enough, to be entrusted with the general man¬ 
agement of a public fund of more than three billions 
of dollars, would be honorable enough and broad¬ 
minded enough to act in a fair and impartial manner 
toward any and every citizen of the United States who 
had benefited by emergency legislation intended to 
save, not to destroy their homes, especially when such 
public officials have been connected with the administra¬ 
tion of the emergency legislation since shortly after its 
enactment and who thoroughly understand its worthy 
basic purpose and intent. 

If mere interest in the United States could be held 
to disqualify a person to act as trustee between 
the United States and a citizen in connection with 
emergency legislation it would seem that no person 
in the United States would be eligible to act as a 
trustee because every citizen of the United States 
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is interested in the welfare of the United I States. 
The fact, however, is that quasi-pnblic trustees hold¬ 
ing the high positions of general manager and deputy 
general manager of appellee corporation, liy their 
knowledge and understanding of the purpose of the 
legislation and by their desire faithfully to carry out 
this purpose, are in a position more intelligently, fairly 
and impartially to act as trustees than would be persons 
not possessing their qualifications. Denying the truth 
of this assertion is tantamount to saying that in no 
respect are they competent or qualified to hold the 
positions of general manager and deputy general 
manager of appellee corporation. 

In the case of United States v. Wood, decided I Decem¬ 
ber 7,1936, L. E. Advanced Opinions, Vol. 81, page 80, 
a case involving the qualifications of Federal employees 
to serve on juries in the District of Columbii, Chief 
Justice Hughes, in delivering the opinion of the Court, 
discussed at great length the difference between bias 
in law and bias in fact. The reasoning of the Court in 
the Wood case is applicable to the situation; in this 
case and so well illustrates the distinction between 
private trustees with a financial interest and quasi¬ 
public trustees having no speculative interest I as that 
we quote from page 89 as follows: 

‘‘Impartiality is not a technical conception. It is 
a state of mind. For the ascertainment I of this 
mental attitude of appropriate indifference, the 
Constitution lays down no particular tests hnd pro¬ 
cedure is not chained to any ancient and airtificial 
formula. 

I 

Again on page 90 the court says,— 

“Why should it be assumed that a juror, merely 
because of employment by the Government, would 
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be biased against the accused? In criminal prose¬ 
cutions the Government is acting simply as the in¬ 
strument of the public in enforcing penal laws for 
the protection of society. In that enforcement all 
citizens are interested. It is difficult to see why a 
governmental employee, merely by virtue of his 
employment, is interested in that enforcement 
either more or less than any good citizen is or 
should be.’’ 

(c) Cases Cited by Appellant. 

Appellant cites Spruill v. Bjodlard, 61 Appeals D. C. 
112. In that case it appeared that there was conceal¬ 
ment and misrepresentation. In addition, the mort¬ 
gagee, an individual, was also a trustee. After the 
property was advertised for only one day the mort¬ 
gagor tendered all overdue interest, accrued taxes and 
the one day’s cost of advertisement, but the mortgagee- 
trustee refused to suspend the sale. Again we quote 
from that case,— 

^‘The practice of securing money by deed of 
trust in real estate is the nearly universal method 
in effect in the District of Columbia. The ease and 
facility of foreclosure under it commends it over 
the more cumbersome form of mortgage which 
must be foreclosed in court, but this very fact im¬ 
poses upon courts the duty of scrutinizing all sales 
had under it which are questioned, and of setting 
those sales aside in which fraud or over-reaching 
has been practiced by the trustee.^^ (Italics ours) 

The case of Michoud et al v. Girod et ol, 4 Howard 
503,11L. E. 1067, cited by appellant, involved the pur¬ 
chase by an executor of the property of a testator and 
the Supreme Court properly held that,— 

‘‘A person cannot legally purchase on his own ac¬ 
count that which his duty or trust requires him to 
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sell on account of another, nor purchase on account 
of another that which he sells on his own account. 
He is not allowed to unite the two opposite charac¬ 
ters of buyer and seller.” | 

j 

In Magrvder v. Drury, 235 IT. S. 106, 59 L. E. 151, 
cited by appellant, the court merely reaffirmed the well- 
established and recognized principle that a trustee 
must account to the trust-estate for any gain or profit 
in any manner realized by him from the investment of 
funds. 

In every case counsel has been able to find in which a 
sale of real estate security was enjoined or s^t aside 
there existed evidence of fraud, by way of concealment 
or misrepresentation, imposition or unfairness brought 
about by a personal fixed or speculative financial in¬ 
terest of the trustee in the outcome of the questioned 
sale. In the case at bar we believe we have shown 

I 

that certainly the trustees had no personal fixed or 
speculative interest, and indeed, that the mortgagee it¬ 
self, the Government of the United States, had but 
little if any hope of ultimate gain or profit a>nd cer¬ 
tainly that the Government, as mortgagee, and the trus¬ 
tees, were sincerely interested in preserving and secur¬ 
ing the home property to and for the benefit; of the 
mortgagor, without any desire whatsoever of depriv- 

I 

ing the mortgagor of such property. | 

IV 


Sufficiency of Notice of Sale and of Presence of Only 

One Trustee at Sale. i 

i 

Appellant contends that a thirteen day notice and 
advertisement of sale is not sufficient and that both the 
trustees should have attended the sale. | 
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As to the notice of sale appellant says that the same 
should have been advertised for twenty-eight days and, 
in support of such assertion, refers to what is known 
as the Judicial Sales Act. Obviously the Judicial Sales 
Act applies only to sales under the orders of a court 
of competent jurisdiction and it has no reference to 
powers of sales authorized by deeds of trust voluntarily 
executed by the parties. 

As stated in Anderson v. Whitej supra, sales in con¬ 
formity with deeds of trust have been well recognized 
in this jurisdiction for many years and are approved 
by the laws applicable to the District of Columbia as 
construed by our courts. 

As to both questions under this heading,—^the suf¬ 
ficiency of the notice of sale and the absence of one of 
the trustees from the sale, the case of Smith v. Black, 
supra, is very instructive. That case was decided in 
1885 and grew out of a sale held in the District of 
Columbia in 1878, and the decision never has been over¬ 
ruled or even modified in any case in the District of 
Columbia during the last fifty years. 

In Smith v. Black the advertisement ran for only 
twelve days. The sale was held at four p. m. in the 
afternoon on an inclement day. There was no com¬ 
petition in the bidding and it was alleged that the bid 
price was inadequate. It appears that probably one 
trustee even did not know of the sale until requested to 
sign the trustees’ deed and Mr. Justice Field dissented 
on this ground but on this ground alone. 

We quote from 115 U. S., pp. 315-316, 

“We are unable to find any cause in these tran¬ 
sactions, or in anything else developed in the case, 
which, under the most rigid rule, disqualified Smith 
from becoming a purchaser of the property. This 
court held, in Richards v. Holmes, 18 How. 143 
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(59 U. S. bk. 15 L. ed. 304), that under a deed of 
trust like the present, the creditor for the satisfac¬ 
tion of whose debt the sale is made has a right to 
compete fairly at the sale, and may become the 
purchaser. No fraud in fact is alleged in the bill 
or shown in the evidence, no effort to keep bidders 
away from the sale, or to have a surreptitious sale, 
no want of the usual notice of sale, nor any con¬ 
duct on the part of Smith inconsistent with what 
was due from him, as a creditor, to Mrs. Derby and 
the plaintiff. He waited nearly eight months after 
the principal of the note and the installment of 
interest payable at the date of its maturity became 
due, before he took measures for a sale. He al¬ 
lowed Mrs. Derby and the plaintiff to make every 
effort to sell the land at private sale, or td raise 
the money at a higher rate of interest than' 6 per 
cent, to pay off the note. 

i 

i 

It is apparent that the Supreme Court approved the 
notice and advertisement of sale of twelve days and it 
would seem that the principal question involved was 
the absence from the sale of one of the trustees. As 
to this question we quote (pp. 318-320),— 

‘‘The principal question discussed at the bar 
was the validity of the sale in the absence of Fuller. 
Latta, the other trustee, was present. No objec¬ 
tion, at the time of the sale, to the absence of 
Fuller was made on behalf of the plaintiff, although 
she actually knew of the time and place of sale and 
in consequence sent Shailer to Washington, and he 
attended the sale. The question of the necessity of 
the presence of a sole trustee at a sale under a 
deed of trust like the present was before the Cir¬ 
cuit Court of the United States for the District of 
Columbia, in 1838, in Cormolly v. Belt, 5 Cranch., 
C. C. 405, on a bill filed by the grantor in the deed 
of trust, to set aside a sale under it. It whs con¬ 
tended that the sale was void because the sole trus¬ 
tee was not present, though he was represented at 

I 

j 

i 
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it by an agent. The objection was not made at the 
sale, but was raised by a bill filed by Belt, the 
debtor, against the creditor and Senunes, the trus¬ 
tee, and the purchaser. The court was held by 
Chief Judge Cranch and Assistant Judge Morsell. 
The case of Heyer v. Leaves, 2 Johns. Ch. 154, was 
cited to it as holding that under a statute of New 
York, which required all sales of mortgaged 
premises, under a decree, to be made by a mas¬ 
ter, a sale was invalid which was made by a com¬ 
petent agent of the master, in his absence. Chief 
Justice Cranch says, in delivering the opinion of 
the court: ‘Neither that statute nor that case is 
applicable to the present case, which is a sale xmder 
a common deed of trust. The time, place, terms 
and conditions were such as were deemed by the 
trustee most for the interest of all the parties 
concerned in the said sale, as appears by the an¬ 
swer of the trustee; and a sale made by an agent 
of the trustee, according to the terms and condi¬ 
tions, and at the time and place prescribed, is a 
sale by the trustee, there being no law requiring 
him to be personally present at the auction. No 
objection having been made by Mr. Belt or his 
friends on account of-the absence of Mr. Semmes, 
the trustee, who was represented by Mr. C. Cox, as 
his agent, at the sale, and their suffering the sale 
to go on is, I think, a waiver of the objection, if it 
would have been otherwise valid. But the objec¬ 
tion, in itself, is of no avail.’ We are not advised 
of any decision since that one, in the District of 
Columbia, holding to the contrary, until the one 
now before us. It was made nearly fifty years 
ago, and has probably been followed in some cases 
as a rule of property, which it is; and the fact that 
in view of it no statute has been passed by Con¬ 
gress requiring the personal presence of a sole 
trustee, or of both trustees, at a sale under a deed 
of trust, is persuasive to show that the absence of 
a sole trustee, or of one of two trustees, ought not 
to be held, of itself, to vitiate a sale, ^^ere there 
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is a statute reqxiiring a thing to be done by a 
known and responsible public officer, it ma,y well 
be held that he must do it in person. But in a sale 
under a deed of trust like the present, whete pri¬ 
vate persons appoint other private person^, their 
heirs and assigns, to make the sale, then, if the 
notice of sale is given and the deed is execiited by 
the sole trustee or the two trustees, and the sale is 
fairly conducted and no ground otherwise appears 
for setting it aside, the mere fact that the sale is 
not attended by the sole trustee, or that it is made 
in the absence of one or even both of two trustees, 
is not alone a sufficient ground for holding the sale 
invalid. The absent trustee or trustees may, 
after the sale is advertised, become ill or be called 
to a distance, not to return for some time. The 
creditor has rights as well as the debtor, and 
where, in the case of two trustees, the sale is con¬ 
ducted, as in this case, in pursuance of a* notice 
signed by both of them, conforming to the ^eed of 
trust, and previously publicly advertised, and one 
of them is present, and the sale is fairly and prop¬ 
erly made, and the proceedings under the d^ed of 
trust are otherwise regular, and both of the trus¬ 
tees afterwards execute such a deed as was exe¬ 
cuted in this case, there is no ground of public 
policy or private right which requires it to be held 
that the absence of the second trustee vitiates the 
sale. ’ ’ ! 

i 

! 

From the above quoted language it would se^m that 
the Supreme Court at least inferentially held that the 
sale would have been valid even if neither trustee had 
attended but that point is not important in the' case at 
bar. i 


] 
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CONCLUSION. 

It is obvious that appellant has no equitable ground 
whatsoever upon which to sustain this appeal; that 
the sole purpose of filing this proceeding was only fur¬ 
ther to impose upon his Government and his fellow 
citizens in a situation where they had been more con¬ 
siderate and more generous than the facts of the case, 
even as established by his own amended bill of com¬ 
plaint, would justify; and, therefore, that the action of 
the court below, in dismissing the amended bill, should 
be affirmed. 


Kespectfully submitted. 


April, 1937. 


Habvey D. Jacob, 
Attorney for Appellees, 














